
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



642 11 VIRGINIA LAW REGISTER. [Dec, 

JUDICIAL SALARIES IN VIRGINIA. 



As the date approaches for the assembling of the next legisla- 
ture of Virginia, by which all the judges of her Supreme Court of 
Appeals and one-fourth of her circuit judges are to be elected, 
the time seems opportune for a discussion of the question of the 
compensation paid these expounders and administrators of her 
laws. Not only is the time opportune — it is practically exclusive, 
that is to say, if the present salaries are inadequate or not com- 
mensurate with the work done, the General Assembly of 1906 will 
be the only one by which any logical and complete treatment of 
the subject may be had, and even in the event of action by it, the 
effects will, as to the large majority of the circuit judges, be 
postponed until the expiration of their present terms. 

This would seem to be a rather bold assertion, but it is true, 
nevertheless. Section 22 of Art. VI of the Constitution of Virginia 
of 1869 reads as follows : 

"All the judges shall be commissioned by the Governor, and 
shall receive such salaries and allowances as may be determined 
bj law, the amount of which shall not be diminished during their 
term of office. . . ." 

But the corresponding section (102) of the present Constitution 
is, in its material portions, as follows: 

"All the judges shall be commissioned by the Governor. 
They shall receive such salaries and allowances as may be de- 
termined by law within the limitations fixed by this Consti- 
tution, the amount of which shall not be increased or di- 
minished during their terms of office. . . . " 

The reason for this change in our organic law is not apparent. 
We all appreciate the wisdom of forbidding the legislature to 
diminish the compensation of judges, but just why it should be 
in effect prohibited from increasing a judicial salary except, as to 
appellate officers, once in twelve years and, as to those of the cir- 
cuit bench, once in eight years, is far from manifest. When we 
construe provisions of this sort, we are told to look first to the 
old law and then to the mischief. Now what was the mischief ? If 
any of our judges, superior or inferior, had manifested a tendency 
to construe legislation plainly fixing their compensation at a cer- 
tain amount to mean a larger amount, the change might have 



1905.] JUDICIAL SALARIES IN VIRGINIA. 643 

had a predicate upon which to rest. So also if there had been 
a symptom of a judicial "strike" for a legislative increase — in plain 
language, a suggestion of a "trade" — going to justify even a 
reasonable apprehension of its repetition. But there has been 
absolutely nothing of the sort in the recent or remote history of 
the State, certainly to the writer's knowledge. The idea of a 
possible movement on the part of the judges of Virginia to "hold 
up" the legislature in the premises contains so many elements 
of the humorous as to cause its rejection without even serious dis- 
cussion. A respectful solution of the difficulty is that the 
change was made through inadvertence. 

But what is the situation today? Simply, as stated above, 
that unless the salaries of our judges are increased by the next 
legislature, no action of the sort will probably be taken by any 
of its successors unless the Constitution be amended in this par- 
ticular. Why? Because by sections 91 and 96 of that instru- 
ment, the terms of the judges are made to expire at different times 
and the legislature is not apt to pay different salaries to two 
judges doing the same character and amount of work. Thus, five 
judges of the Supreme Court of Appeals will be elected in January, 
1906, for terms of four, six, eight, ten and twelve years, respec- 
tively. If their salaries be not increased at this session, it is 
not probable that such action will be taken by the legislature of 
1910, 1912 and so on, which will be called upon to elect their suc- 
cessors, because the result will be that the twelve year judge 
could draw throughout his term only the salary allowed by law at 
the time of his qualification, while the four- — or — other year 
judge, doing exactly the same work, would be paid more. This 
is true also, mutatis mutandis, of the circuit judges, with the fur- 
ther consideration that, quoad the three-fourths of this class who 
hold over, the salary cannot be increased even by the legislature of 
1906, except to take effect at the expiration of their present terms. 

From what has been said, it appears that it will be within the 
power of the legislature of 1906 either to increase the compen- 
sation of the judges of the Court of Appeals or, by non-action, 
practically to tie the hands of succeeding legislatures in the matter. 
As to the circuit judges, if uniformity in their salaries is to be 
considered a requisite, action either by the General Assembly of 
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1906 or lateT is out of the question, for their salaries can never 
at the same session be increased and made uniform. It is hardly 
probable that the members of the Constitutional Convention in- 
tended to cause such a condition to obtain. 

Now, as to the propriety of an increase in judicial salaries 
in Virginia. Until the Constitution of 1902 went into effect, 
these salaries have been little less than a reproach to the State. 
The judges of her court of last resort have starved along for 
more than a century upon a maximum annual wage of three thou- 
sand dollars, while her circuit judges have had to content them- 
selves with sixteen hundred dollars. It is unnecessary to go in- 
to the details upon the question of what this has meant to many 
of them, for the answer is too apparent. But it is simple justice- 
to all of them to say that no formulated word of complaint has 
come from them. They have, as a body, modestly and consist- 
ently stood fast by the contract which they made when they 
accepted office. They have worked faithfully, lived economically 
and when work and life were over have laid them down with no 
heritage for those who came after but the good name which,, 
while undoubtedly above riches, is far from being a quick asset. 
The only wonder is that we have had men of the character and 
calibre of those who have administered justice among us since 
the foundation of the Commonwealth. It is fitting, however, 
that the facts of the case be submitted to the bar and the public 
by one who, without hint or suggestion from the parties interested, 
believes that their presentation will be welcomed by those whose 
function it is to deal with the subject. 

By the Constitution of 1902, and subsequent legislation (Code, 
section 185), the salaries of the judges of the Court of Appeals 
were raised to four thousand dollars, and those of the circuit judges 
to twenty-five hundred dollars. It is to be regretted that the mem- 
bers of the Constitutional Convention did not once and for all set- 
tle the question by doubling the salaries of both classes of judges, as 
they doubled or greatly increased their work. They took a step 
in the right direction, however, by themselves raising these sal- 
aries materially and as they doubtless thought, leaving the fur- 
ther determination of the matter to the legislature. Unfortun- 
ately, as has been shown,- by another provision, they made this 
practically nugatory, if uniformity is to be attained. 
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The net result of the late changes undoubtedly shows an in- 
creased sense of the justice of paying the professional laborer 
his hire, but it should not stop here. A just hire should be paid. 
It should not be difficult to demonstrate that even the present 
salaries are not a fair return for the services rendered. 

There are two standpoints from which this question may be 
considered: first, the nature of the service and the circumstances 
attending them, and; second, the value, of similar services as ap- 
praised by other communities. Our effort should be to fix a fair 
value upon professional labor of conceded merit and faithfulness. 
It is not just to assess this upon the basis of day labor or to offer 
as a reply to the present contention the fact that lawyers can be 
obtained who will accept the offices for half the money. That 
is unfortunately true: they may accept the offices but they can 
never fill them. 

First, then, and briefly, of the work of the Court of Appeals. 
It is entirely within bounds to say that never in its history have 
the volume, scope, variety and importance of its business been 
what they are today. In addition to the purely legal questions 
which are constantly being propounded to it, the appellate jurisdic- 
tion over the rulings of the State Corporation Commission is 
bringing up subjects of a special and technical nature, demanding, 
because of their novelty, difficulty and surpassing importance, 
the most careful consideration. The court averages about ninety 
days of actual session at Eichmond; at Wytheville and Staunton 
together, about forty-five — a total of nearly one-half of the three 
hundred working days of the year — the other half being spent 
in the examination of briefs and the preparation of opinions, 
meaning in too many cases of long records and- complicated facts, 
nothing but one continuous grind. Now what would a lawyer of 
reputation charge and receive for the same -amount of work rendered 
a client? Why, even in uncommercial Virginia not less than ten 
thousand dollars. But four thousand seems enough when a judge 
does the work and clears his docket up from year to year. 

What is the case for the circuit judges? Substantially the same 
They are now chancellors, common and criminal law judges; 
they pass upon questions of probate, administration, accounts of 
fiduciaries, county administration, and, generally, cover the ground 
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formerly divided between the circuit and county courts. It is 
a moderate statement that their days of actual session average one 
hundred and fifty out of the year. One of them in 1904, sat one 
hundred and eighty days. For their services they receive twenty- 
five hundred dollars annually. 

Second — How are similar services compensated in other com- 
munities? We are enabled to answer this by the following table, 
condensed from a paper prepared by Simon Fleischman, Esq., 
of the bar of Buffalo, New York, entitled "The Influence of the 
Bar in the Selection of Judges," and read before the New York 
State Bar Association at its session of 1905. It will repay care- 
ful examination, but we have space here for only brief comment. 
It. shows this, however, that nearly all of the live, modern pro- 
gressive states of the Union are paying their judges more than 
Virginia does hers, and many of them, of smaller area, popula- 
tion and resources than Virginia. It is true that some pay less, 
but, as a rule, they are not among the leaders of the Union, 
and it is to be noted that not one gets down to the sixteen hun- 
dred dollar figure, until recent years the measure of the com- 
pensation of our trial judges. 

JUDICIAL SALABIES. 
State Appellate Trial 

Alabama 3600 2500 

Arkansas 3000 2000 

California 6000 2000 to 4000 

Colorado 6000 4000 

Connecticut 6500 6000 

Delaware 4000 . . . : 4000 

Florida 3000 2500 

Georgia 3000 2000 

Idaho 4000 3000 

Illinois 7000 350O 

Indiana 6000 2500 to 4000 

Iowa 4500 3500 

Kansas 3000 2500 

Kentucky 5000 3000 to 5000 

Louisiana 5000 2000 to 3000 

Maine 5000 5000 
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State Appellate Trial 

Maryland 4500 3600 

Massachusetts 8000 6500 

Michigan 7000 2500 

Minnesota 5000 .• 3500 

Mississippi 4000 2750 

Missouri (Supreme) . . 4500 

(Intermediate) 5500 2000 to 5500 

Montana 4000 3500 

Nebraska 2500 2500 

Nevada 4500 4000 

New Hampshire 3600 3600 

New Jersey 9000 7500 to 10000 

New York 10000 7200 to 17500 

North Carolina 2500 2500 

North Dakota 5000 3500 

Ohio 6500 3000 to 6000 

Oregon 3500 3000 to 4000 

Pennsylvania (Supreme) 10000 5000 to 85000 

(Intermediate) 9000 

Rhode Island 5000 5000 

South Carolina 2850 3000 

South Dakota 3000 2500 

Tennessee 3500 2500 

Texas 4000 2500 to 3500 

Utah 5000 4000 

Vermont ." -3000 3000 

Virginia 4000 2500 

Washington 4000 3000 

West Virginia 4500 3300 

Wisconsin 6000 . . . .' 4000 

Wyoming 3000 3000 

Congress has recently increased the salaries of the federal 
judges, who besides have as a material element in their remunera- 
tion the privilege of retiring on full pay at the age of seventy 
years after ten years of service. It is entirely safe to say that no more 
faithful service is rendered by our federal judges than by those 
of the State courts, and here also is another method of valuation. 
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The growing revenues of the State are ample for the purpose 
under consideration which should constitute a first charge upon 
them. 

It is believed that the legislature about to convene will realize 
the anomalous technical nature of the case thus presented, as 
well as its substantial merits, and will give to it the measure of 
consideration which it deserves, in the light not only of the an- 
cient history of the State, when the necessary expenses of living 
were perhaps not one-half what they are today, but from the 
standpoint of the actual present and immediate future, and, with 
all the facts before it, will do justice even to the judges. 

A Member of the Bar. 



